STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ORANGE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 05-4551

M CHELE O NEI LL,

Respondent .
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RECOVMENDED ORDER

On April 6 and 7, 2006, an adm nistrative hearing in
this case was held in Olando, Florida, before WIIiamF.
Quattl ebaum Adm nistrative Law Judge, Division of
Adm ni strative Heari ngs.

APPEARANCES

For Petitioner: Brian F. Mes, Esquire
Orange County School Board
445 West Anelia Street
Post O fice Box 271
Ol ando, Florida 32802-0271

For Respondent: Elizabeth F. Swanson, Esquire
Egan, Lev and Siw ca, P.A
Post O fice Box 2231
Ol ando, Florida 32802-2231

STATEMENT OF THE | SSUE

The issue in the case is whether the Orange County School
Board (Petitioner) had just cause for termnation of the

enpl oynent of M chele O Neill (Respondent).



PRELI M NARY STATEMENT

By Adm nistrative Conpl aint dated October 7, 2005, the
Petitioner notified the Respondent that the Petitioner intended
to term nate the Respondent's enploynent as a classroomteacher.
The Respondent filed a request for hearing that was forwarded to
the Division of Adm nistrative Hearings, which schedul ed and
conducted the proceedi ng.

At the hearing, the Petitioner presented the testinony of
five witnesses and had Exhibits nunbered 1 through 7 admtted
into evidence. The Respondent testified on her own behal f,
presented the testinony of seven wi tnesses, and had Exhibits
nunbered 1 through 6 admtted into evidence.

A Transcript of the hearing was filed on May 5, 2005. The
testinmony of Petitioner's witness Melissa Caliguiri was taken on
May 11, 2006, and the Transcript was filed on May 15, 2006.

Both parties filed Proposed Reconmended Orders.

FI NDI NGS OF FACT

1. At all tinmes material to this case, the Respondent was
enpl oyed under a professional services contract by the
Petitioner as a classroomteacher at Lakenont Elenentary School,
a unit of the Orange County Public School System

2. At all tinmes material to this case, Dr. Susan Stephens

was the principal of Lakenont El enentary School .



3. The Petitioner has adopted a "Drug-Free Wrkpl ace"
policy (the Policy) that in relevant part provides as follows:

No enpl oyee shall use, possess, manufacture,
di stribute, or be under the influence of
control |l ed substances or al cohol while on
duty or on school board property, except
when he/she is using a controll ed substance
in conformance with the instructions of a
physi ci an.

4. The Policy provides for "Reasonabl e Suspicion testing"
and provides that such tests may be perforned "based on a belief
that an enpl oyee is using or has used al cohol or drugs" in
violation of the Policy, and further provides as foll ows:

Reasonabl e suspicion testing nust be based
on specific, contenporaneous docunented

obj ective and articul abl e observati ons and
ci rcunst ances which are consistent with the
l ong and short termeffects of al cohol or
substance abuse; including, but not |limted
to, physical signs and synptons, appearance,
behavi or, speech and/or odor on the person.

Supervi sors who have Reasonabl e Suspi ci on

t hat an enpl oyee may be under the influence
while on duty are required to i mredi ately
direct the enployee to submt to testing as
provi ded for by the board. Reasonable
Suspi cion shall be in accordance with
training provided to managers, and w |l |
require confirmation by two trained
managers. One of the two nanagers may

i nclude the supervisor, if trained. A
refusal to submt to testing wll result in
a recomrendation to term nate the enpl oyee.

5. The Policy includes an "observation checklist" of
characteristics indicative of potential alcohol or controlled

substance use, which "includes, but is not limted to" slurred



speech, confusion/disorientation, odor of al cohol on breath or
person, rapid/continuous eye novenent or an inability to focus,
and i nproper job performance and/or violation of authority.

6. Dr. Stephens has received training in "Reasonabl e
Suspi ci on" observati ons.

7. During the 2002- 2003 school year, the Respondent was
seriously injured in an autonobile crash that required an
ext ended absence fromthe classroom She eventually returned to
t eachi ng about a year later, but continued to suffer the after-
effects of the injuries, including an altered and uneven manner
of wal ki ng.

8. For the vast npjority of the Respondent's enpl oynent
with the Petitioner, her performance has been eval uated as
"effective," and she was regarded as a good teacher.

9. There is sone evidence that, after the Respondent's
post - acci dent return to teaching, there were concerns related to
t he Respondent's job performance. A letter fromDr. Stephens to
t he Respondent dated February 25, 2005, specifically addressed a
nunber of issues, including collaboration with co-workers, anger
managenent, and focusing on academ c instruction during
cl assroomti ne.

10. Al so subsequent to the Respondent's return to the
cl assroom a small nunber of parents whose chil dren were being

taught by the Respondent expressed various concerns about the



education the students were receiving. For various reasons,
sone parents asked that their children be transferred to the
cl assroons of other teachers.

11. Late in the school day on Friday, Septenber 30, 2005,
a parent contacted Dr. Stephens and reported that during a
cl assroom neeting with the Respondent, the parent detected the
odor of al cohol on the Respondent. The parent asked that the
child be transferred to another teacher's classroom
Dr. Stephens attenpted to |ocate the Respondent at that tine,
but the school day was finished and the Respondent had
apparently left the canpus.

12. On Monday, October 3, 2005, Dr. Stephens cane to the
Respondent's cl assroomto discuss the requested transfer, and
during the neeting, Dr. Stephens detected the odor of alcoho
emanating fromthe Respondent.

13. Dr. Stephens returned to her office and asked the
school's assistant principal, Randall Hart, to go to the
Respondent's classroomand talk to her. He did so and then
returned to Dr. Stephens' office where he reported to her that
t he Respondent snelled of al cohol.

14. Dr. Stephens contacted the Petitioner's Enployee
Rel ati ons departnent to inquire as to how to proceed, and was
provi ded the nanmes of several school board personnel who had

received training in "Reasonabl e Suspicion" observations. From



t he nanes provided to Dr. Stephens, she contacted Dr. Suzanne
Ackl ey, principal of Brookshire Elenentary School in Wnter
Par k, and asked her to cone to Lakenont El enentary School and
observe a teacher for indications of being under the influence.

15. Dr. Ackley arrived shortly after being contacted by
Dr. Stephens. Dr. Stephens and Dr. Ackley went to the
Respondent's cl assroom and net with the Respondent. No students
were present in the roomat the time. Dr. Stephens identified
Dr. Ackley as the principal of Brookshire El enentary.

Dr. Ackl ey engaged the Respondent in a conversation about
curriculumi ssues.

16. During the neeting, Dr. Ackley detected the odor of
al cohol emanating fromthe Respondent, and believed that the
Respondent's speech sounded "slurred. "

17. After neeting the Respondent, Dr. Ackley and
Dr. Stephens returned to the school office. Dr. Ackley told
Dr. Stephens that she had detected the odor of al cohol while
talking to the Respondent. Dr. Ackley then left the Lakenont
canpus.

18. Shortly after Dr. Ackley departed, and in accordance
with the Policy, Dr. Stephens infornmed the Respondent that there
was concern related to possible al cohol use. Dr. Stephens
ordered the Respondent to acconpany her to a facility used by

t he school board for al cohol and controlled substance testing.



19. Although the Respondent initially agreed to acconpany
Dr. Stephens to the facility and to submt to the test, within a
few m nutes, the Respondent changed her m nd and refused to
travel with the principal to the testing facility.

20. The Respondent stated that she wanted to go hone prior
to going to the testing facility, ostensibly to retrieve sone
prescription nmedications that she wanted to take to the
facility.

21. The Respondent testified that she had not been using
al cohol on Cctober 3, 2005. She offered vague testinony about
an immaterial personal matter, the inport of which was that the
Respondent went to an energency room on Cctober 1, 2005, where
she received prescriptions for medications including Flexeril, a
nmuscl e rel axant. She asserted that she did not refuse to submt
to the test, but that she nerely wanted to drive herself hone to
retrieve the prescription nmedications prior to continuing on to
the drug testing facility, to establish that the behaviors
exhibited were related to the use of the medications prescribed
at the hospital. The Respondent's testinony is not credible and
is rejected.

22. The Respondent offered the expert testinony of
Dr. Rahn Shaw, who opined that the prescribed nedications coul d
have accounted for sone of the Respondent's physical

presentation on Cctober 3, 2005; however, there is no evidence



t hat use of the referenced nedications could create an odor of
al cohol on or about a person taking the nedications.

23. Dr. Stephens declined to permt the Respondent to go
hone before submtting to the test, and continued in attenpting
to convince the Respondent to acconpany her to the testing
facility.

24. Dr. Stephens specifically and repeatedly advised the
Respondent that failure to conply with the request would
j eopardi ze the Respondent's enpl oynent status, but the
Respondent refused to conply.

25. The Respondent decided to | eave the school grounds.
She went to her car and began to drive the vehicle fromthe
canmpus, but did not get far from her parking space. The
Respondent was prevented from doing so by the school's D.A RE
officer, who arrived after being contacted by school personnel
concerned about the Respondent's ability to operate the vehicle.
The D.A. R E. officer is also a unifornmed police officer.

26. The officer testified that she eventually persuaded
t he Respondent to exit the vehicle and escorted her to an office
in the school where students, who were passing in the vicinity,
woul d not see the Respondent. The officer further testified
t hat Respondent snelled of alcohol at the tine the officer

intervened in the situation



27. The Respondent insisted that she was not under the
i nfluence of al cohol, and in response, the officer perforned a
gaze nystagnus test and a "finger-to-nose" test, after which the
of ficer concluded that the Respondent was not capable of driving
hersel f hone.

28. Several of the Petitioner's witnesses testified that
t hey were concerned about the Respondent's ability to transport
hersel f honme in her personal vehicle. The refusal to permt the
Respondent to transport herself to her honme or to the testing
facility was clearly reasonabl e based on the observations of the
Respondent's behavi or.

29. It should also be noted that Dr. Shaw testified that
persons using Flexeril "shouldn't be driving or operating
machi nery because it nakes everybody | know drowsy and
| ethargic" and that "you could qualify for a DU in this state
by taking that medicine and driving nost of the tinme."

30. A cab was called, and the Respondent was taken hone in
the cab on Cctober 3, 2005. Prior to |leaving the canpus,
Dr. Stephens again attenpted to convince the Respondent to
submt to the testing and advi sed that the Respondent's
enpl oynent was in jeopardy, but to no avail.

31. Dr. Stephens had been in communication with the
Enpl oyee Rel ati ons departnent during the incident, and had been

told to direct the Respondent to contact the Enpl oyee Rel ati ons



department on Tuesday, Cctober 4th, if she chose not to conply
with the testing directive.

32. After determning that the Respondent would not conply
with the directive and prior to the Petitioner's departure from
t he school grounds on October 3rd, Dr. Stephens instructed the
Respondent to contact the Enpl oyee Rel ati ons departnent on the
next day.

33. The Respondent |ater returned to the school grounds
and retrieved her vehicle.

34. The Respondent failed to contact the Enpl oyee
Rel ati ons departnent on October 4, 2005. At the close of that
day, and after the Respondent had failed to nmake contact, Shonda
Von Schriltz, senior manager for the Petitioner's Enployee
Rel ati ons departnent, sent two letters by express nail to the
Respondent. The first letter gave notice of a neeting schedul ed
for October 10, 2005, to discuss the incident. The second
| etter advised that the Respondent woul d be placed on "Relief of
Duty" with pay, and that the Respondent was required to remain
avai l abl e to school personnel during school hours while on the
paid relief period. Attenpts to deliver the letters apparently
failed for reasons that are unclear

35. In any event, there was no communi cati on between the
Respondent and the Petitioner until October 13, 2005. On that

date, a predeterm nation conference, which was arranged based on

10



an Cct ober 12, 2005, request froma teacher's union
representative, was held. During the neeting, at which M. Von
Schriltz was present, the Respondent denied that she had used
al cohol on Cctober 3, 2005, or that she had been requested to
submt to testing. She had no recollection of having been told
anything by Dr. Stephens, and was unable to offer a rationale
for | eaving canpus early on October 3rd

36. During the Cctober 13th neeting, the Respondent was
directed to maintain contact with the Enpl oyee Rel ations
departnent, but after the neeting ended, there was no contact
until Novenber 8, 2005, when the Respondent answered one of
several telephone calls that had been placed to her nunber by
Ms. Von Schriltz. During the Novenber 8th conversation, the
Respondent had no recollection of Ms. Von Schriltz or of the
Cctober 13th neeting, and instructed Ms. Von Schriltz to contact
t he Respondent's | egal counsel.

CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. § 120.569, Fla. Stat. (2005).

38. In relevant part, Section 1012.33, Florida Statutes
(2005), provides as foll ows:

1012. 33 Contracts with instructional staff,
supervi sors, and school principals.--

11



(1)(a) Each person enpl oyed as a nenber of
the instructional staff in any district

school system shall be properly certified
pursuant to s. 1012.56 or s. 1012.57 or

enpl oyed pursuant to s. 1012. 39 and shall be
entitled to and shall receive a witten
contract as specified in this section. Al
such contracts, except continuing contracts
as specified in subsection (4), shall contain
provi sions for dism ssal during the term of
the contract only for just cause. Just cause
i ncludes, but is not limted to, the
follow ng instances, as defined by rule of
the State Board of Education: msconduct in
of fice, inconpetency, gross insubordination,
willful neglect of duty, or conviction of a
crinme involving noral turpitude. (enphasis
added)

39. The Petitioner has the burden of establishing the
facts of the case by a preponderance of the evidence sufficient
to warrant term nation of the Respondent's enploynent. MNeil

v. Pinellas County School Board, 678 So. 2d 476 (Fla. 2d DCA

1996); Dileo v. School Board of Dade County, 569 So. 2d 883

(Fla. 3d DCA 1990). 1In this case, the burden has been net as
set forth herein.

40. The Admi nistrative Conplaint filed in this case
all eges that the Respondent's actions are "in violation of
School Board Policies, insubordination, conduct unbecom ng a
public enployee, and a violation of the Code of Ethics and the
Princi pal s of Professional Conduct of the Education Profession

in Florida."

12



41. Pursuant to Article XIlI, Section A 2. of the operative
Contract between the Respondent and the Orange County Cl assroom
Teachers Associ ation, a teacher "may be suspended or dism ssed
at any tine during the year, provided that the charges agai nst
hi mher are based on imorality, m sconduct in office,

i nconpet ency, gross insubordination, wllful neglect of duty,
drunkenness, or conviction of a crine involving noral turpitude,
where applicable, and in accordance with Florida Statutes. "

42. "G oss insubordination” is defined at Florida
Adm ni strative Code Rule 6B-4.009(4), to be "a constant or
continuing intentional refusal to obey a direct order,
reasonable in nature, and given by and with proper authority.”

43. The evidence establishes that the school's principal
foll oned applicable procedure in determ ning that there was
reasonabl e suspicion that the Respondent was using or had used
al cohol on Cctober 3, 2005. Two trained personnel observed the
Respondent, and both detected the odor of al cohol emanating from
t he Respondent. The odor of alcohol is specifically identified
inthe Policy as "grounds for reasonabl e suspicion.”

44, Additionally, Dr. Stephens' letter of February 25,
2005, indicates that she had concerns about the Respondent's job
performance. Dr. Ackley believed that the Respondent's speech
was slurred on Cctober 3, 2005. Both issues are referenced in

the Policy's observation checklist.
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45. Havi ng reasonabl e suspicion to believe that the
Respondent was using al cohol, Dr. Stephens directed that the
Respondent acconpany the principal to the testing facility. The
Respondent initially consented and then al nost i nmedi ately
changed her position. The Petitioner's Policy clearly states
that such refusal will result in recommendation of term nation
of enpl oynent.

46. Despite nunmerous attenpts to convince the Respondent
to conply with the Policy, the Respondent refused to submt to
the testing. The principal reiterated to the Respondent that
such refusal jeopardi zed the Respondent's enploynment, but the
Respondent still refused to conply.

47. The Respondent's "constant or continuing intentional
refusal to obey a direct order, reasonable in nature, and given
by and with proper authority” clearly constitutes gross
i nsubordi nati on as defined at Florida Adm nistrative Code
Rul e 6B-4.009(4).

48. The Respondent correctly asserts that the evidence
fails to establish that the Respondent was under the influence
of al cohol on Cctober 3, 2005; however, whether or not the
Respondent was under the influence of al cohol or any other
substance is not at issue in this proceeding.

49. The factual allegations underlying the proposed

term nation of enploynent do not address whether or not the
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Respondent was under the influence of al cohol on Cctober 3,
2005, but essentially focus on the Respondent's refusal to
conply with the school principal's directive on Cctober 3, 2005,
that the Respondent shoul d acconpany the school principal to the
testing facility.

50. The Admi nistrative Conplaint further charges that the
Respondent was i nsubordi nate through her failure to contact the
Enpl oyee Rel ati ons department on Cctober 4, 2005, and to
mai ntain contact wth the departnent between Cctober 13 and
Novenber 8, 2005. While the evidence supports the allegations
of the conplaint, the insubordination of October 3, 2005, al one
clearly warrants term nati on of enploynent.

51. As to the charged violations of the Code of Ethics
and the Principles of Professional Conduct of the Education
Profession in Florida, Florida Adm nistrative Code
Rul e 6B-4.009(3) provides as follows:

M sconduct in office is defined as a

viol ation of the Code of Ethics of the
Educati on Profession as adopted in

Rule 6B-1.001, F.A C., and the Principles of
Pr of essi onal Conduct for the Education
Profession in Florida as adopted in

Rul e 6B-1.006, F.A.C., which is so serious
as to inpair the individual's effectiveness
in the school system

52. The Code of Ethics of the Education Profession is set
forth at Florida Adm nistrative Code Rule 6B-1.001, and provides

as foll ows:
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6B-1. 001 Code of Ethics of the Education
Profession in Florida.

(1) The educator values the worth and
dignity of every person, the pursuit of
truth, devotion to excellence, acquisition
of know edge, and the nurture of denocratic
citizenship. Essential to the achi evenent of
t hese standards are the freedomto | earn and
to teach and the guarantee of equal
opportunity for all.

(2) The educator's primry professional
concern will always be for the student and
for the devel opment of the student's
potential. The educator will therefore
strive for professional growmh and will seek
to exercise the best professional judgnment
and integrity.

(3) Aware of the inportance of nmaintaining
t he respect and confidence of one's

col | eagues, of students, of parents, and of
ot her nmenbers of the community, the educator
strives to achieve and sustain the highest
degree of ethical conduct.

53. While Florida Adm nistrative Code Rule 6B 1.001(2)
addresses the exercise of judgnent, the rule clearly relates to
the exercise of judgnent in matters affecting the devel opnent of
students. The evidence fails to establish that the Respondent's
poor judgnent as set forth herein negatively affected her
students. Florida Adnm nistrative Code Rule 6B 1.001(3) requires
an educator to strive for "the highest degree of ethical

conduct.” There is no evidence that the Respondent's actions

constitute unethical behavior.
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54. The Principles of Professional Conduct for the
Education Profession are set forth at Florida Adm nistrative
Code Rule 6B-1.006. Review of the cited rule fails to establish
that the Respondent’'s actions were specifically contrary to the
Princi pl es of Professional Conduct.

55. The Administrative Conplaint further alleges that the
Respondent exhi bited conduct unbecom ng a public enployee. The
Adm ni strative Conplaint references no definition of "conduct
unbecom ng a public enployee.” The Petitioner asserts inits
Proposed Recomrended Order that "conduct unbecom ng a public
enpl oyee" is that "which falls bel ow a reasonabl e standard of

conduct prescribed by the enployer” citing Sem nole County Board

of County Conm ssioners v. Long, 422 So. 2d 938 (Fla. 5th DCA

1982).

56. In this case, the standard of conduct is set forth in
the Policy, which also identifies the appropriate penalty in
this case. The Respondent's conduct, including the refusal to
subnmit to testing or to nmaintain contact with her enployer after
| eaving the school canpus on October 3, 2005, can essentially be
described as a series of insubordinate acts, which have been

addressed as set forth herein.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Petitioner enter a final order
termnating the enploynent of Mchele O Neill.

DONE AND ENTERED this 16th day of June, 2006, in

Tal | ahassee, Leon County, Florida.

WLLIAM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vi sion of Administrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of June, 2006.

COPI ES FURNI SHED,

Joseph Egan, Jr., Esquire
Egan, Lev & Siw ca, P.A

Post O fice Box 2231

Ol ando, Florida 32802-2231

El i zabeth F. Swanson, Esquire
Egan, Lev and Siw ca, P.A
Post O fice Box 2231

Olando, Florida 32802-2231
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Brian F. Moes, Esquire
Orange County School Board
445 West Anelia Street

Post O fice Box 271

Ol ando, Florida 32802-0271

Dani el J. Wodring, General Counsel
Depart nent of Education

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400

Honor abl e John W nn

Conmi ssi oner of Education

Depart nent of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Ronal d Bl ocker, Superi ntendent
Orange County School Board
Post O fice Box 271

Ol ando, Florida 32802-0271

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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